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CIVIL PROCEDURE: Mode of commencement - Whether correct
originating process used - Plaintiff filed writ against defendants for
negligence for issuing identity card bearing same name and number as
plaintiff’s to another person - Whether remedy sought for was in private
or public law - Whether action commenced by writ proper - Whether
plamntiff should have applied for judicial review - Rules of High Court
1980, O. 53, O. 18 r. 19(1) (a), (d)

The plaintiff filed a writ against the defendants praying, inter alia,
for (i) a declaration that he had the right to use his original
identity card number 690101-08-8023 and that he was the only
person entitled to use it (ii) an order that the National Registration
Department (NRD) reactivate the usage by him of his original
identity card and (iii) special and general/aggravated damages.

In 2005, when the plaintiff went to the NRD to apply for a
Mykad he was told his application could not be processed
because a Mykad had already been issued to him in 2004. This
was without his knowledge or application. He was not able to get
any clarification or action from the NRD, the Home Affairs
Ministry or the police regarding his complaint on the matter. In
the years that followed, the plaintiff discovered that a Mykad
bearing his name and identity card number had been issued to
someone else who had purchased a car and taken a loan from a
financial institution under his name. He received notices of
compound fines from the Road Transport Department and local
authorities in respect of that car. He was also informed by a bank
that he had defaulted on a loan for the purchase of yet another
car he had never bought and found himself blacklisted by the
Central Credit Referencing and Information Service that provided
credit referencing services to financial institutions. The NRD
subsequently informed the plaintiff that his original identity card
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had been invalidated and that he was to collect his new identity
card bearing a new number. The plaintiff refused to collect the
new identity card saying he had never consented to allow NRD
to change his original identity card number which was cited on all
his important documents including his children’s birth certificates
and his marriage certificate.

The defendants applied to strike out the plaintiff’s writ and
statement of claim under O. 18 r. 19(1)(a) and (d) of the Rules
of the High Court 1980 (RHC) on the ground no reasonable
cause of action was disclosed and that the claim was an abuse of
process of court. The defendants said the plaintiff should not have
filed a writ action. They said he should have applied for judicial
review under O. 53 RHC as he was essentially seeking a review
of the action of the first defendant in issuing an identity card
bearing the same name and number as his to another person.

Held (dismissing the defendants’ application with costs):

(1) The plaintiff’s claim was predominantly a private law claim for
negligence by the defendants. The claim could not be struck
out as having no reasonable cause of action and/or as being
an abuse of process of court but should proceed to trial to
be decided on the merits. (para 40)

(2) The remedy sought by the plaintiff was a private law remedy
and to proceed by way of judicial review under O. 53 RHC,
as suggested by the defendants, would be an abuse of process
of court. The plaintiff sought relief for a tort committed
against him by a public officer and the procedure to take was
by way of writ. (paras 28 & 30).

(3) The source of the plaintiff’s complaint was a private law
matter and though the remedy might have a trace of a public
law remedy, in eg, an order that the NRD reactivate the usage
of his first identity card number, that was only peripheral and
not the pith and substance of the plaintiff’s claim. (para 34).

(4) If a claim was a mix of public and private law elements the
court should ascertain which of the two was predominant. If
it was the public law element, O. 53 RHC should have been
used; otherwise it may be an abuse of the court’s process. If
it was the private law element, though concerning a public
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authority, O. 53 was not the suitable procedure — per the
decision of the Federal Court in Ahmad Fefri Mohd Fahri v.
Pengarah Kebudayaan & Kesenian Fohor & Ors. (para 37)

Case(s) referred to:

Ahmad Jefri Mohd Fahri v. Pengarah Kebudayaan & Kesenian Johor & Ors
[2010] 5 CL¥ 865 FC (refd)

Bandar Builder Sdn Bhd & 2 Ors v. United Malayan Banking Corporation
Bhd [1993] 4 CLY 7 SC (refd)

Ghozi Abu Bakar v. Majlis Angkatan Tentera & Anor [2006] 4 CLY 291
HC (refd)

Harapan Permai Sdn Bhd v. Sabah Forest Industries Sdn Bhd [2011] 1 CL¥
285 CA (vefd)

Tuan Haji Ishak Ismail v. Leong Hup Holdings Berhad & Other Appeals
[1996] 1 CL¥ 393 CA (refd)

Loh Holdings Sdn Bhd v. Peglin Development Sdn Bhd & Anor [1984] 2
CLY 88; [1984] 1 CL¥ (Rep) 211 FC (refd)

Mayjlis Perbandaran Ampang Jaya v. Steven Phoa Cheng Loon & Ors [2006]
2 CL¥ 1 FC (refd)

O’Reilly v. Mackman [1982] 3 All ER 1124 (refd)

Robert Cheah Foong Chiew v. Lembaga Furutera Malaysia [2005] 8 CL¥ 613
HC (refd)

Sakapp Commodities (M) Sdn Bhd v. Cecil Abraham [1998] 4 CL¥ 812 CA
(refd)

See Teow Chuan & Anor v. YAM Tunku Nadzaruddin Ibni Tuanku Faafar
& Ors [1999] 7 CLY 195 HC (refd)

Subramaniam Vythilingam v. The Human Rights Commission of Malaysia
(SUHAKAM) & Ors [2003] 6 CLY 175 HC (refd)

Tan Sri Haji Othman Saat v. Mohamed Ismail [1982] 1 LNS 2 FC (refd)

Legislation referred to:
Rules of the High Court 1980, O. 15 r. 16, O. 18 r. 19(1), O. 53

rr. 2(4), 3(1), (2), (3), (6), 4(1)

Other source(s) referred to:
Zamir and Woolf, The Declaratory Fudgment, 3rd edn, p 262

For the applicants/defendants - Suhaila Haron SFC; AG’s Chambers
For the respondent/plaintiff - Mohd Zaidan Daud (Yusfarizal Yussoff with
him); M/s Zulpadli & Edham

Reported by Ashok Kumar



Mohammad Daud Salleh v.
[2011] 8 CL] Kamarudin Nordin & Ors 75

JUDGMENT
Lee Swee Seng JC:
Prologue

[11 The plaintiff is a taxi driver. Life has not been a particularly
smooth cruise for him and especially after his shocking discovery
in 2005 when he went to the National Registration Department
(NRD) in Taman Melawati to apply for his MyKad. There he was
told by the officer that his application could not be processed as
a MyKad had already been issued to him in 2004, apparently from
the NRD record. In utter disbelief, the plaintiff explained that he
had never in 2004 or at any time before applied for MyKad,

[2] It took him quite awhile to absorb and appreciate the
melange of mess that would soon mark his life, not of his own
making.

Problems

[31 He went to the NRD in Putrajaya for he thought he was
entitled to an explanation and there he was interrogated by the
officers from the Ministry of Home Affairs. He was shown a
photo of a MyKad that was not of him. He waited for an official
response from the NRD in Putrajaya and the Ministry of Home
Affairs as promised by them but to no avail.

[4] In 2007 he received a notice from Jabatan Pengangkutan
Jalan (JPJ) regarding a car registered under the number WLY 3910
that was driven exceeding the speed limit allowed. The plaintiff
was shocked as the car was not his. He went to the JPJ office to
get an explanation and there he was shown a photo that was not
him. The officer there by the name of Encik Zainur Lili promised
to reply him officially but again no response came. His problem
had only begun!

[S] Apparently the car had been registered in his name and the
purchase was with a loan from Public Finance Bhd. On 18 January
2008 he went to Bank Negara to make a complaint that he had
not taken such a loan facility. On the same day he also went to
Public Finance Bhd to complain about the fact that someone had
used his IC for the purpose of the facility but he did not receive
any official response.
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[6] He was disturbed within and did not know when the next
surprise of a sinister kind, would appear. On 25 April 2008 he
made his way to the Bukit Aman Police Headquarter and saw an
investigation officer Tuan Krishnan of the Commercial Crime Unit
and again did not receive any official response.

[7] He said it was severely stressful for him from that time of
discovery that his MyKad had been issued to someone else for he
would not know when his quiet equanimity would be disrupted by
another shocking discovery. Sure enough, on 29 July 2008, when
he was resting in his home at about 10.30pm, there came 2 Malay
men who introduced themselves as Encik Abang Md Nor and
Encik Aris. One of them handed him a copy of an IC and a copy
of the ownership registration card for vehicle WLY 3910. The
documents showed his name and IC No. but the face and the
address are not his. The false IC showed that it had been issued
by the JPN on 30 September 1991 and that it had been signed
by the 1st defendant as the Director General of National
Registration. The motor vehicle registration card showed that the
owner is the plaintiff with the correct IC No. but the reality of
the matter, as narrated by the plaintiff, in his statement of claim,
is not, as he has never bought the car or for that matter taken
the facility from Public Finance Bhd.

[8] It transpired that the strangers who came by the night had
wanted to renew the car’s road tax as one of them had bought
the car from a third party and the road tax could not be renewed
as the car was still in the name of the plaintiff.

[91 The plaintiff proceeded to lodge a police report on 2 August
2008 at the Setapak Police Station, Kuala Lumpur that his IC had
been used by another person.

[10] On 16 March 2009 he received a phone call from Ambank
informing him that he had defaulted in payment of a car registered
as BDF 5959 which was again not his car! The amount
outstanding then was RM5,000. It looks like life will never be the
same for him again.

[11] Sure enough he was to receive a Notice from Majlis
Perbandaran Klang dated 15 April 2009 to pay a compound of
RM50 for car no. WLY 3910. Then again another notice this time
from Majlis Perbandaran Kota Bahru dated 13 September 2009
this time for a compound of RM100.
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[12] According to his counsel, Encik Mohd Zaidan Daud, he
found his name being blacklisted by Central Credit Referencing
and Information Service (CCRIS) set up under the auspices of
Bank Negara and also by companies providing credit referencing
service.

[13] On 19 October 2009 he appointed Messrs Karpal Singh &
Co to represent him to resolve the matter and the said solicitors
issued a show cause letter to the NRD and the reply was that
the matter was under investigation.

[14] On 6 November 2009 NRD informed him that his old
Identification Card (IC) No. of 690101-08-8023 had been
invalidated and that he was to collect his new IC bearing No.
600101-36-6011. The plaintiff contended that he had never given
consent to allow the NRD to change his IC No. and until now
he refused to collect the new IC with a new IC No.

[15] His children’s birth certificates, his marriage certificate and all
important documents have his original IC No. and to him it was
certainly not a simple case of having a new IC No. and starting
over a new leaf.

Parties

[16] At his wits’ end, he sued the 1st defendant, the former
Director General of National Registration who had issued the IC
to him, the Director General of JPN as the 2nd defendant, the
Ministry of Home Affairs as the 3rd defendant and the
Government of Malaysia as the 4th defendant.

Prayers

[17] In the plaintiff’s action begun by writ he had set out the
salient facts that had led to his predicament and he prayed for the
following reliefs:

a. A declaration that he has the right to use his original identity
card no. 690101-08-8023;

b. A declaration that he is the only person who has the right to
use the said identity card;

c. An order that the NRD reactivate the usage of ID no.
690101-08-8023 to him only;
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d. Special damages;

e. General/aggravated damages;

f. Costs and

g. Such further and other reliefs deemed fit by the court.

[18] The defendants having entered an appearance had applied to
strike out the entire writ and statement of claim wvide their
summons in chambers dated 17 February 2011 under O. 18 r. 19
of the Rules of the High Court (RHC) and in particular under
limb (a) in that the writ of summons and statement of claim do
not disclose a reasonable cause of action and also under limb (d)
in that the claim is an abuse of the process of the court in that
the plaintiff ought to have applied for a judicial review under
0. 53 RHC as in essence the plaintiff’s claim is for a review of
the action of the Ist defendant in issuing 2 ICs with the same
name and number to two different persons. The defendants had
not filed any defence yet.

Principles

[19] In considering an application to strike out under O. 18 r. 19
RHC, I bear in mind the principle enunciated by the Supreme
Court in Bandar Builder Sdn Bhd & 2 Ors v. United Malayan
Banking Corporation Bhd [1993] 4 CLJ 7 where at p. 11 it states:

The principles upon which the Court acts in exercising its powers
under any of the four limbs of O. 18 r. 19(1) Rules of the High
Court are well settled. It is only in plain and obvious cases that
recourse should be had to the summary process under this rule
(per Lindley MR in Hubbuck v. Wilkinson [1899] 1 QB 86,
p. 91). and this summary procedure can only be adopted when it
can be clearly seen that a claim or answer is on the face of it
“obviously unsustainable” (Attorney-General of Duchy of Lancaster
v. L. & N.W. Ry. Co. [1892] 3 Ch. 274, CA). It cannot be
exercised by a minute examination of the documents and the facts
of the case, in order to see whether a party has a cause of action
or a defence (Wenlock v. Moloney [1965] 1 WLR 1238; [1965] 2
All ER 871, CA.) The authorities further show that if there is a
point of law which requires serious discussion, an objection should
be taken on the pleadings and the point set down for argument
under O. 33 r. 2 (which is in pari material with our O. 33 r. 2
Rules of the High Court) (Hubbuck v. Wilkinson) (supra). The



Mohammad Daud Salleh v.
[2011] 8 CL] Kamarudin Nordin & Ors 79

Court must be satisfied that there is no reasonable cause of action
or that the claims are frivolous or vexatious or that the defences
raised are not arguable. (emphasis added)

[20] Again in the Court of Appeal case of Tuan Haji Ishak Ismail
v. Leong Hup Holdings Berhad & 5 Other Appeals [1996] 1 CLJ 393
at pp. 409 and 410 the Court of Appeal in reversing the decision
of the High Court in refusing to strike out under O. 18 r. 19
RHC cautioned that:

A “cause of action” is the entire set of facts that gives to an
enforceable claim; the phrase comprises every fact which if
traversed, the (Respondent) Plaintiff must prove in order to obtain
judgment;

What may be “plain and obvious” to a specialist in company law
may not be so to another who does not have this specialised
knowledge. The standard is an objective one and implies that the
perception required is that of a person who has the required
expertise. The court may strike out a claim even though it
required a long and elaborate hearing before the court was satisfied
that there was no cause of action.

[21] Fortunately for the court, the matrix of facts as narrated that
had caused a mélange of mess to the plaintiff is not an area of
law that requires specialised knowledge when one looks at the
quintessence of the plaintiff’s claim which essentially is a claim for
negligence on the part of the defendants in having issued an IC
bearing the same number to two different persons. The particulars
of negligence on the part of the defendants have been
particularised. Even if the defendants were to contend that the
plaintiff’s claim is weak, that itself is not a good ground for striking
out the plaintiff’s claim. As was said by the Federal Court in the
case of Loh Holdings Sdn Bhd v. Peglin Development Sdn Bhd & Anor
[1984] 2 CLJ 88; [1984] 1 CLJ (Rep) 211:

It cannot be gainsaid that under O. 18 r. 19 pleadings will only
be struck out in plain and obvious cases. So long as the
statement of claim discloses some ground of action, the mere fact
that the plaintiff is unlikely to succeed at the trial is no ground
for striking out. See Mooney v. Peat Marwick & Mitchell [1967] 1
MLJ 87.
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[22] The learned authors Zamir and Woolf in their book entitled
“The Declaratory Fudgment”, 3rd edn at p. 262 said:

The general rule is that it is desirable that all persons who appear
to have a real interest in objecting to the grant of a declaration
claimed in legal proceedings should be made defendants.

[23] Further in See Teow Chuan & Anor v. YAM Tunku
Nadzaruddin Ibni Tuanku Faafar & Ors [1999] 7 CLJ 195, Low
Hop Bing J (as he then was) held at p. 202 that in an action
where the plaintiff’s claim was substantially for declaratory reliefs,
no cause of action need to be disclosed:

The plaintiffs’ claim is substantially for declaratory reliefs. In my
view, it is settled law that where declaratory reliefs are sought,
no cause of action need to be disclosed. By way of illustration, in
Tan Sri Haji Othman Saat v. Mohamed bin Ismail [1982] 2 ML]J
177, the Federal Court held, inter alia, that it is not necessary for
a plaintiff who seeks relief by way of declaratory judgment to
show that he has a present cause of action, so long as he is
somebody with such an interest in the subject matter of the action
as to justify his seeking relief.

[24] The Federal Court in a language crisp and clear said in Tan
Sri Haji Othman Saat v. Mohamed bin Ismail [1982] 1 LNS 2;
[1982] 2 MLJ 177 at p. 178:

Although it is not necessary for a plaintiff who seeks relief by way
of declaratory judgment to show that he has a present cause of
action, ‘he must be somebody with such an interest in the subject-
matter of the action as to justify his seeking relief (Wilson, Walton
International (Offshore Services) Ltd v. Tees & Hartlepools Port
Authority [1969] 1 Lloyds LR 120 (at page 124), 124). A private
individual may sue for a declaration if he has a cause of action at
common law or to protect a statutory right, or if he suffers or will suffer
special damage as a result of the defendant’s action. In Stockwell v.
Southgate Corporation [1936] 2 All ER 1343, 1351 Porter, J, said
(at page 1351) that the test was whether the plaintiffs were
‘peculiarly affected’.

The locus classicus of course on this aspect is Boyce v. Paddington
Borough Council [1903] 1 Ch 109, 114 where Buckley, J., laid
down (at page 114) a formula which has been treated with the
respect generally reserved for statutes in relation to the conditions
which must be satisfied before a private person can claim an
injunction to protect a public statutory right:
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A plaintiff can sue without joining the Attorney-General in
two cases: first, where the interference with the public right
is such as that some private right of his is at the same time
interfered with ...; and, secondly, where no private right is
interfered with, but the plaintiff, in respect of his public
right, suffers special damage peculiar to himself from the
interference with the public right. (emphasis added)

[25] Here, the plaintiff’s action is in the common law action of
the tort of negligence for the damage suffered by him arising out
of a breach of a duty of care owed to him by the defendants.

[26] The dichotomy and distinction between what is a public law
remedy and a private law remedy had been clarified in the speech
of Lord Diplock in the House of Lords decision of O’Reilly v.
Mackman [1982] 3 All ER 1124:

A person seeking to establish that a decision of public authority
infringes right which he is entitled to have protected under public
law must as a general rule proceed by way of an application for
judicial review under Order 53 rather than by way of an ordinary
action.

and at p. 1133:

Order 53 has provided a procedure by which every type of
remedy for infringement of the rights of individuals that are
entitled to protection in public law can be obtained in one and the
same proceeding by way of an application for judicial review, and
whichever remedy is found to be to be the most appropriate in
the light of what has emerged on the hearing of the application,
can be granted on him. If what should emerge is that his
complaint is not an infringement of any of his rights that are
entitled to protection in public law, but may be an infringement
of his rights in private law and thus not a proper subject for
judicial review ... (emphasis added)

[27] His Lordship also lamented a common abuse though of the
reverse type at p. 1134:

It would in my view as a general rule be contrary to public policy,
and as such an abuse of the process of the court, to permit a
person seeking to establish that a decision of a public authority
infringed rights to which he was entitled to protection under public
law to proceed by way of an ordinary action and by this means
to evade the provisions of Order 53 for the protection of such
authorities.



82 Current Law Journal [2011] 8 CLJ

[28] A cursory survey of the taxonomy of the plaintiff’s claim
followed by a more careful scrutiny of it show that the plaintiff by
way para 33 of his statement of claim had crafted his claim on
negligence of the defendants with particulars thereof set out. By
para 34 thereof the plaintiff had ventured to plead a conspiracy
to injure and/or a conspiracy to defraud — though whether the
plaintiff can succeed in this is a different matter altogether. The
remedy is unmistakably a private law remedy and to proceed with
a judicial review under O. 53 RHC would, contrary to the
contention of the defendants, be an abuse of the process of the
court!

[29] If this area of law has been assailed by doubts and assaulted
by some diffused differentiation in the private law-public law
dichotomy, then one must especially welcome the Federal Court
in its timely decision in Ahmad Fefri Mohd Fahri v. Pengarah
Kebudayaan & Kesenian Johor & Ors [2010] 5 CLJ 865. It has the
salutary effect of not just merely dispelling doubts but more
significantly of declaring once again the true position of the law in
the continuing private law-public law debate. I must quote in
extenso the speech of his Lordship James Foong FCJ at pp. 896-
897:

Aside from mandamus, prohibition, quo warranto and certiorari, or
any others described under the pre-amended O. 53 RHC, an
alternative remedy for an aggrieved party seeking relief against a
public authority for infringement of rights to which he was entitled
to be protected under public law is for a declaration. The courts
had for a long time recognised their power to grant a declaration
under common law. But s. 41 of the Specific Relief Act 1950
armed them with the statutory authority to do so. It is also
commonly accepted that O. 15 r. 16 RHC also provides the
High Court with such power (see Lord Diplock’s judgment in
O’Reilly v. Mackman). However, O. 53 RHC sets out a specific
procedure for an aggrieved party seeking relief, including a
declaration, against a public authority on his infringed right to
which he was entitled to protection under public law to follow. It
is our view that when such an explicit procedure is created to
cater for this purpose, then as a general rule all such application
for such relief must commence according to what is set down in
O. 53 of the RHC otherwise it would be liable to be struck off
for abusing the process of the court. This general rule enunciated
in O’Reilly v. Mackman has in fact been acknowledged by this
court in Majlis Perbandaran Ampang Faya v. Steven Phoa Cheng Loon
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& Ors and repeated in YAB Dato’ Dr Zambry. However, like all
general rule, there are exceptions. This again was recognised by
Lord Diplock in O’Reilly v. Mackman where he referred to
‘particularly where the invalidity of the decision arises as a
collateral issue in a claim for infringement of a right of the plaintiff
arising under private law or where none of the parties objects to
the adoption of the procedure by writ, or originating summons’.
Then of course there is the exception for a claim against the
public authority for negligence as decided in Majlis Perbandaran
Ampang Faya v. Steven Phoa Cheng Loon & Ors. There may be
others and these ‘are left to be decided on a case to case basis’
as spoken of by Lord Diplock in O’Reilly v. Mackman. The
circumstances in YAB Dato’ Dr Zambry is obviously one of them
where this court found that a challenge by the appellants of their
suspension from attending a State Legislative Assembly is a matter
that affects their legal status is an exception. For this, the
aggrieved party can commence their claim by way of an
originating summons rather than an application under O. 53 of the
RHC. (emphasis added)

[30] Here, the aggrieved party is seeking relief for a tort
committed against him by a public officer, the procedure to take
action is by way of writ. In this present case, the defendants had
negligently issued an Identification Card which has the same
number as the plaintiff to another person. Plaintiff had suffered
and continues to suffer as a result of the defendants’ alleged
negligence. What the plaintiff in his simple mind is saying is this:
“This is a strange situation where two persons have the same IC
No. It should not have happened. Someone has stolen my
identity! As this has happened I am saying the defendants have
been negligent and I have good reasons to say that. It is for them
to tell the court and to show to the court that they have not
been negligent.”

[31] On the face of it I cannot in all honesty say that the plaintiff
has no reasonable cause of action in negligence. Under limb (a) of
O. 18 r. 19(1) one must assume everything pleaded to be correct
and ask oneself the question: Is there a reasonable cause of
action? In that sense there is no need for an affidavit to be filed
in support and there was none in the defendants’ application here.
Support for this proposition is found in the Court of Appeal case
of Harapan Permai Sdn Bhd v. Sabah Forest Industries Sdn Bhd
[2011] 1 CLJ 285 at p. 296 where his Lordship LLow Hop Bing
JCA said:



84 Current Law Journal [2011] 8 CLJ

In considering the defendant’s ground under O. 18 r. 19(1)(a), ie
that the plaintiff’s pleading discloses no reasonable cause of action,
we do not have to look at the affidavits as no such evidence shall
be admissible: O. 18 r. 19(2). We must consider only the
pleadings for the purpose of determining whether, in the instant
appeal, the plaintiff’s statement of claim discloses a reasonable
cause of action. The expression ‘reasonable cause of action’
means ‘simply a factual situation the existence of which entitles
one person to obtain from the court a remedy against another
person’: per Diplock LJ in Letang v. Cooper [1965] 1 QB 232 at
p 242; [1964] 2 All ER 929 at p 934. The test to be applied is
whether on the face of the pleadings, the court is prepared to say
that the cause of action is obviously unsustainable: see eg New
Straits Times (Malaysia) Bhd v. Kumpulan Kertas Niaga Sdn Bhd &
Anor [1985] 1 MLJ 226 (FC); and Bandar Builder Sdn Bhd & Ors
v. United Malayan Banking Corporation Bhd [1993] 3 ML]J 36
(SC).

[32] As was observed some time ago in Majlis Perbandaran
Ampang Faya v. Steven Phoa Cheng Loon & Ors [2006] 2 CLJ 1
the Federal Court speaking through his Lordship Steve Shim CJ
(Sabah & Sarawak) at p. 28 said:

The Respondents’ claim for negligence by way of writ action
is perfectly proper in law. In my view, the Court of Appeal has
erred in holding that the Respondents’ only recourse against
MPA]J lay in the area of public law by way of judicial review. I
may add that at the time the Respondents filed this present action,
the public law remedy of judicial review under Order 53 of the
Rules of High Court 1980, did not permit the recovery of
damages. Hence, it is not inappropriate for the respondents to
proceed by way of writ action which they did. (emphasis
added)

[33] The defendants submitted that under the new O. 53 RHC,
an application to challenge a decision of a public authority shall
be made under the said O. 53. In the present case, the defendants
are Kamarudin bin Nordin (the Former Director General of
National Registration), Director General of National Registration,
Ministry of Home Affairs and the Government of Malaysia and
therefore it is very clear that the defendants are ‘public authorities’
as provided under O. 53 r. 2(4) of the RHC 1980. There are
certain requirements under the order that need to be adhered to
by an applicant which are as follows:
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a) the applicant shall be a person or body who is adversely
affected by the decision within the ambit of the O. 53
r. 2(4);

b) the applicant shall show to the court that he at least has a
prima facie arguable case;

¢) a decision within the ambit of O. 53 r. 2(4) has been made;

d) the said decision was made by a public authority within the
ambit of the same O. 53 r. 2(4);

e) the applicant shall file the application for judicial review within
40 days from the date when grounds for the application first
arose or when the decision is first communicated to the
applicant as required under O. 53 r. 3(6);

f) the application shall be made in Form 111A as provided under
0. 53 r. 2(1);

g) the applicant shall file an application for leave for judicial
review, a statement and affidavit within 40 days as required in
O. 53 rr. 3(1), 3(2) and 3(6);

h) the applicant shall serve the application for leave, the
statement and the affidavit to the Attorney General Chambers
not less than three days before the hearing for leave as
required under O. 53 r. 3(3);

i) if the leave is then granted, the applicant shall, within 14
days after the grant of such leave, file Form 111B as required
under O. 53 r. 4(1);

j) upon extraction of the sealed copy of Form 111B, the
applicant shall, not less than 14 days before the hearing date,
serve it together with the substantive application for judicial
review, the statement and the affidavit to all persons directly
affected by the application. (emphasis added)

[34] It cannot be gainsaid that O. 53 RHC was designed for the
protection of public authorities against what may be frivolous
challenge to a policy decision of a public authority made in good
faith. Hence the requirement for service of the application for
leave on the learned Attorney General who may even decide to
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appear at leave stage to object to the application as has been
done on a number of instances. However where the claim of the
plaintiff emanates from an alleged negligent act of the defendants,
one can then surmise that the source of the complaint is a private
law matter and though the remedy might have a trace of a public
law remedy in for example an order that the NRD reactivates the
usage of his first IC No., that is only peripheral and not the pith
and substance of the plaintiff’s claim. The core of the plaintiff’s
claim is substantially founded on the tort of negligence bringing
with it a wake of problems and a woeful one at that to the
plaintiff who to date has not understood why he should be the
victim of somebody’s action or inaction at the NRD to say the
least.

[35] The plaintiff suffering a genuine grievance against the
defendants had managed to summon some resources to engage
counsel to knock on the court’s door by paying the necessary
filing fees. The court’s door has been opened for him to pursue
his remedy. However the defendants now say he should not have
been allowed to open the court’s door at all for he has abused
the court’s process in not abiding by O. 53 RHC. They are asking
for his action to be struck out i limine. The plaintiff has barely
begun to speak and should he be shut out completely once and
for all at this early stage of proceeding? Should he not be allowed
to prosecute his claim irrespective of his chances of succeeding
finally? What had happened to the plaintiff, a taxi driver though
he may be, could well have happened to anyone, irrespective of
our stature and standing in society. It is for him the plaintiff to
show how the defendants had been negligent. The remedy of a
declaration is discretionary and the court at the end of the day,
even if it should agree with him, might not allow him the remedy
of a declaration other than perhaps damages to be assessed
should the defendants be found to have been negligent. As was
pointed out by his Lordship Gopal Sri Ram JCA (as he then was)
in Sakapp Commodities (M) Sdn Bhd v. Cecil Abraham [1998] 4
CLJ 812:

It is beyond dispute that the remedy of declaration is discretionary
in nature ... Although s. 41 (Specific Relief Act 1950) is not a
complete code upon the subject of declaratory decrees (Attorney
General of Hong Kong v. Zauyah Wan Chik & Ors and another appeal
[1995] 2 ML]J 620) and the power to make a declaration is
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almost unlimited (Hanson v. Radcliffe Urban District Council [1922]
2 Ch 490 at p 507 per Lord Sterndale MR), yet, the remedy of
declaration may be refused upon settled principles. Thus, generally
speaking, the court will not grant a declaratory judgment where
an adequate alternative remedy is available (Manggai v.
Government of Sarawak & Anor [1970] 2 ML]J 41) or upon an
issue of no practical consequence (Lim Kim Cheong v. Lee Fohnson
[1993] 1 SLR 313) or where it may be premature to grant a
declaration (Rediffusion (Hong Kong) Ltd v. A-G of Hong Kong &
Anor [1970] AC 1136) or where a plaintiff is guilty of laches
(Faber Merlin (M) Sdn Bhd v. Lye Thai Sang & Anor [1985] 2
ML]J 380) or other inequitable conduct (City of London v. Horner
[1914] 111 LT 512) or where a ‘cloaked declaration’, that is to
say, a declaration for a collateral purpose (Trawnik & Anor v.
Ministry of Defence [1984] 2 All ER 791) or with an improper
motive, is sought (Everett v. Griffiths [1924] 1 KB 941 at p 960).
We wish to make in plain that this list is by no means exhaustive.
We merely seek to demonstrate the wide variety of circumstances
in which declaratory relief may be denied in the exercise of
discretion.

[36] That is a separate matter altogether and to deny him the
right to be heard on merits in a court of law would perhaps
reinforce in his mind a common perception that the law is steeped
against the poor whose lot is an endless toil under the sweltering
heat and the sultry sun, eating his rice by the sweat of his brow.

[37] If at all one of the remedies prayed for has a public element
to it, then I recall the words of his Lordship James Foong FCJ in
Ahmad Fefri’s case (supra) at p. 898:

If it (the claim) is a mixture of public and private law then the
court must ascertain which of the two is more predominant. If it
has a substantial public law element then the procedure under
Order 53 RHC must be adopted. Otherwise, it may be set aside
on the ground that it abuses the court’s process. But if the
matter is under private law though concerning a public authority,
the mode to commence such action under Order 53 RHC is not
suitable.

[38] The defendants argued that the new O. 53 RHC wide
P.U.(A) 342/2000 has brought about a total change in the legal
landscape of judicial review in that an application under the new
O. 53 is now called an application for judicial review which is
different from the old provision which was limited to ‘prerogative
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orders’. The Senior Federal Counsel, Puan Suhaila Haron,
submitted that the reliefs now include declaration and injunction.
With respect, I take the view that the introduction of the
nomenclature ‘judicial review’ was more in line with the changes
in the UK Civil Procedure Rules to do away with archaic and
anachronistic terms that only lawyers understand and so can
impress laymen with the pomposity of their language, pandering to
the perception that theirs is a very learned profession. In UK the
different nomenclature of ‘writ, originating summons, motion and
petition’ is now being replaced with ‘claim or application’. So too
in Singapore in their Rules of Court, the previously 4 modes of
originating process is reduced to just 2: writ and originating
summons. A petition for admission as an advocate and solicitor is
now by originating summons and so is an application for winding-

up.

[39] However I do take the point that where the reliefs and
remedies are essentially challenging the action of a public authority
then it would be an abuse of the court’s process to circumvent
the steps required under O. 53 RHC and to substitute therefore
the less stringent provision of O. 15 r. 16 RHC by including a
prayer for a declaration in a writ or originating summons action.
In that sense the cases of Robert Cheah Foong Chiew v. Lembaga
Furutera Malaysia [2005] 8 CLJ 613 and Subramamam Vythilingam
v. The Human Rights Commission of Malaysia (SUHAKAM) & Ors
[2003] 6 CLJ 175 and Ghozi Abu Bakar v. Majlis Angkatan Tentera
& Anor [2006] 4 CLJ 291 cited by the Senior Federal Counsel in
support of her contention can all be distinguished.

Pronouncement

[40] I have no difficulty for the reasons given above to hold that
the plaintiff’s claim is predominantly that of a private law claim and
remedy under the tort of negligence and to strike it out at this
stage would do a grave injustice to the plaintiff. I would further
add that the plaintiff’s claim here is primarily and particularly
premised on the tort of negligence. It should proceed to trial and
be decided on merits. I cannot in all honesty strike out the
plaintiff’s claim as disclosing no reasonable cause of action and/or
that it is an abuse of the court’s process.
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[41] I had therefore dismissed the defendants’ application with
costs in the cause.

Postscript

[42] As this is an NCvC case, standing for New Civil Court case
which is targeted for disposal within nine months from date of
filing which was 4 January 2011, I am hopeful that the problems
faced by the plaintiff might be resolved and solved by the end of
September 2011 with the court’s powers to grant consequential
reliefs including declaratory ones if the plaintiff can prove his claim
on a balance of probabilities and if the declarations prayed for are
necessary, feasible and appropriate.




